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Regulation 281-2-1-.11(5) of the Alabama Administrative Code promulgated pursuant to Act No. 2002-429 of the State of Alabama, as amended by Act No. 2007-472 (the “Act,” and together with Regulations 281-2-1 et seq. of the Alabama Administrative Code (the “Regulations”), the “CAPCO Law”), provides that a certified capital company (“CAPCO”) may, if it reasonably believes that it has complied with some or all of the milestone and other requirements set forth in Regulation 281-2-1-.09(1), request that an audit be performed pursuant to agreed upon procedures promulgated by the Alabama Development Office (the “ADO”).  

Attached hereto are (i) the agreed upon procedures to be performed by an independent certified public accountant of any requesting CAPCO to satisfy the provisions of the Regulations (Section I), and (ii) the information and certifications required to be submitted by the CAPCO in connection with the independent certified public accountant’s report (Section II). All expenses associated with the preparation and submission of the procedures report shall be borne by the CAPCO.  The procedures report shall not be submitted in lieu of any other report required by the CAPCO Law.  

Upon decertification, each CAPCO is required to continue to comply with the distribution requirements set forth in the CAPCO Law.  By agreeing to the procedures herein, the CAPCO further accepts and agrees to be bound by the certification, distribution and reporting obligations relating to its qualified investments that remain in place after the date of submission of the procedures report and until the dissolution or winding up of the CAPCO.
AGREED UPON PROCEDURES REPORT

I.  Report of Independent Certified Public Accountant
General Instructions to Sections I.A through I.E: Except as otherwise provided with respect to the information required to be submitted in accordance with Section I.B, all of the information and certifications required to be submitted pursuant to this Section I shall be prepared by the independent certified public accountant of the CAPCO.

A.
CAPCO Office, Management, and Annual Reports
1. Confirm that the certified capital company (“CAPCO”) maintains an office that is located within the State of Alabama by inspecting the CAPCO’s application and current records (including tax records), noting that the CAPCO’s address is within the State of Alabama (meaning that its place of business is physically located in the State of Alabama from which all material policies are, and have been, made and all material orders are, and have been, issued).

2. Confirm that the CAPCO’s principals or managers that were included in its application are the same principals or managers as of the date of the procedures report by obtaining a list of principals and managers included in the application and comparing the names on the list to the most current list of principals or managers obtained from the CAPCO’s management.  If there were any changes in the principals or managers, list the changes and confirm that the Alabama Development Office (the “ADO”) has been informed of the changes.

3. Confirm that no insurance company or other persons who may have state premium tax liability (or the affiliates of such parties) directly or indirectly have done any of the following in violation of Regulation 281-2-1-.05(1):

(a)
managed the CAPCO;

(b)
beneficially owned, whether through rights, options, convertible interests, or otherwise, more than fifteen percent (15%) of the outstanding voting securities of the CAPCO; or

(c)
controlled the direction of investments by the CAPCO.

4. Confirm that the CAPCO provided the reports required by Regulation 281-2-1-.09(10) to the ADO not later than January 31 of each year.

5. Confirm that the CAPCO provided the annual audited financial statements required by Regulation 281-2-1-.09(11) not later than April 1 of each year.

B.
Qualified Technology Businesses; Schedule of Investments
Instructions to Section I.B: The requirements of Sections I.B.1 through I.B.6 may be satisfied by submission of (i) newly prepared analysis set forth in or appended to the procedures report performed by the independent certified public accountant submitting the procedures report, (ii) in the case of pre-approved qualified investments, confirmation that the CAPCO sought and obtained pre-approval of investments from the ADO and that the investment, once made, accurately reflected the terms set forth in the pre-approval application, (iii) confirmation that an independent certified public accountant previously confirmed compliance with applicable requirements in a document or report submitted to the ADO, or (iv) any combination of (i) through (iii) above.  If confirmation is provided (in whole or in part) pursuant to (ii) or (iii), above, provide a copy of the applicable pre-approval and/or report.

1. Confirm that each qualified technology businesses invested in met the requirements set forth in Regulations 281-2-1-.01(38)(“Qualified Technology Business”) and 281-2-1-.03 (“Qualified Technology Business”) at the time of the initial investment by the CAPCO from any investment pool.

2. Confirm that each qualified diversity businesses invested in met the requirements set forth in Regulation 281-2-1-.01(36)(“Qualified Diversity Business”) at the time of the initial investment by the CAPCO from any investment pool.  
3. Prepare a consolidated schedule of all qualified investments made by the CAPCO that includes the following information: 
(a)
the name of each qualified technology business;

(b)
the location and business address of each qualified technology business;

(c)
investment type (debt, equity, etc.), amount(s) and date(s) of qualified investments;
(d)
whether the qualified technology business also constituted a qualified diversity business at the time of the initial investment.
4. Confirm that each qualified investment made by the CAPCO met the requirements set forth in Regulations 281-2-1-.01(37)(“Qualified Investment”) and 281-2-1-.04. (“Qualified Investment”). 
5. Confirm that the CAPCO did not make a qualified investment at a cost to any of its investment pools of greater than fifteen percent (15%) of the total certified capital of such investment pool.

6. Confirm that the CAPCO invested any certified capital not invested in qualified investments only in permissible investments in accordance with Regulation 281-2-1-.09(6)(“Continuance of Certification”).
C.
Compliance with Investment Milestone Requirements

Confirm that the CAPCO has made qualified investments in qualified technology businesses and qualified diversity businesses, as applicable, in accordance with each of the applicable milestone requirements set forth in 281-2-1-.09(1)(“Continuance of Certification”), and provide a detailed schedule to support the conclusions stated.
D. 
Payment of Required Fees and Distributions

1.
Confirm that the CAPCO has complied with and paid all fees due and payable to the ADO as set forth in the Act and the Regulations.

2.
Confirm that the CAPCO has complied with the requirements of Section 40-14B-10 of the CAPCO Act with respect to distributions, and provide a schedule of all distributions made through the date of the procedures report, including funds distributed or to be distributed (if known) to the State of Alabama to satisfy the requirement that the CAPCO pay the State of Alabama a ten percent (10%) share of distributions made by the CAPCO (other than certain permitted distributions and payments as specified in the Act). 

E.
Certification of Independent Certified Public Accountant
The independent certified public accountant shall submit with the procedures report a certification signed by the person primarily responsible for the preparation of the procedures report stating (in addition to such other certifications of the accountant that are customary or desirable) that to the best of the independent certified public accountant’s knowledge, all of the information and data contained in the procedures report and in any attachments thereto is true and correct as of the date of the procedures report.

II.  CAPCO Report, Certification & Continuing Requirements

General Instructions to Sections II.A through II.C: All of the information and certifications required to be submitted pursuant to this Section II shall be prepared by the requesting CAPCO.
A.
Report Requirements

1.
Confirm that the key employees of the CAPCO have worked in the CAPCO’s office within the State of Alabama for at least 1,400 hours per year and have resided in the State of Alabama, as determined for purposes of Alabama income taxation in connection with  Regulation 281-2-1-.02(7)(a)(“Certified Capital Company”).  
2.
Prepare a consolidated schedule of annual job reports including, with respect to each qualified technology business invested in, the following: 

(a)
original number of employees (at the time of the initial investment);

(b)
number of jobs created since initial investment and through the date of investment exit (if applicable);

(c)
average wage of newly created jobs; and 
(d)
current organizational status of qualified technology businesses (ongoing/out-of-business).  If dissolved, state date and reason.
B.
Post-Decertification Obligations -- Limited Continuing Reporting Requirements 

1.
If at any time after the submission of the procedures report prepared by the independent certified public accountant and the decertification of the CAPCO (the “Decertified CAPCO”), the Decertified CAPCO makes a distribution of which 10% is required to be paid to the State of Alabama under the CAPCO Laws, the Decertified CAPCO will, at the time of the distribution to others, pay to the State of Alabama the required distribution via a check or wire transfer of immediately available funds. In addition, the Decertified CAPCO will provide the ADO of with notice of any anticipated or proposed distribution as soon as is reasonably practicable.

2.
Not later than January 31 of each year following the submission of the procedures report and until the dissolution or winding up of the Decertified CAPCO, the Decertified CAPCO will submit to the ADO a report, certified by its chief executive officer or its equivalent, containing information concerning (i) each qualified investment liquidated during the prior calendar year, (ii) distributions (including qualified distributions) made by the CAPCO during the prior calendar year, and (iii) each investment of certified capital outstanding at the time of the report.  The CAPCO shall include, in each case, the amount and nature (debt, equity, etc.) of each investment, as well as the anticipated liquidation date, if any.   
3. The CAPCO agrees that it will, after decertification, provide the ADO with copies of its audited and/or unaudited financial statements and records in order to determine compliance with the distribution requirements under the CAPCO Laws.

C.
Certification by CAPCO
The CAPCO shall submit with the procedures report prepared by the independent certified public accountant a certification signed by the CAPCO’s chief executive officer or its equivalent stating that:

1.
Neither the CAPCO nor any of its investors has violated the provisions of the CAPCO Act or the CAPCO Regulations, and the CAPCO has not submitted any materially false or misleading information with respect to milestone dates; 

2.
The information submitted in connection with the procedures report is complete, accurate and true; and
3.
The CAPCO agrees to comply with the limited continuing post-decertification obligations specified herein.
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